Board Work Session – August 21, 2013


CLACKAMAS RIVER WATER
 JOINT WORK SESSION (CRW/SWA)
  DRAFT ORS 190 AGREEMENT 

MINUTES OF MEETING

August 21, 2013
6:00 p.m. to 8:00 p.m.

CRW COMMISSIONERS PRESENT:
President Larry Sowa, Secretary Ken Humberston, Treasurer Hugh Kalani

Absent:  Dave Mc Neel, Grafton Sterling

SUNRISE WATER AUTHORITY (SWA) COMMISSIONERS PRESENT:

Chair Ernie Platt, Ron Blake, Matthew Hall, Keith Miller, Deanna Wiese
Absent:  Mike Kuenski, Terry Roskey
STAFF PRESENT:
General Managers Wade Hathhorn (SWA) and Lee Moore (CRW); Adora Campbell Exec Asst to the CRW Board; Adam Bjornstedt, Carol Bryck, Donn Bunyard, Suzanne DeLorenzo, Bob George
SWA VISITORS PRESENT:

Mrs. Hugh Kalani, Barbara Kemper, Cyndi Lewis-Wolfram

WORK SESSION

Call to Order and Pledge of Allegiance


Each Board Chair called the meeting to order at 6:15pm and the pledge of allegiance 
was recited.
Introduction of Boards and Attendees


Board members and audience attendees made introductions.
Purpose of the Meeting

CRW and SWA are neighboring districts in the region that had similarities in operations and 
customer base. With such similarities it seemed logical to look for opportunities to share resources 
and improve efficiencies through cooperative, legal means. This cooperation through an ORS 190 
arrangement had precedence and was exemplified in other entities such as the ORS 190’s between 
South Fork Water Board (SFWB) and the Cities of West Linn and Oregon City; the North Clackamas 
County Water Commission (NCCWC) with SWA, Oak Lodge Water District and the City of 
Gladstone, and in Washington County between the Cities of Forest Grove, Hillsboro and Tualatin 
Valley Water District.

The intent of the CRW and SWA boards is to create unity, economies of scale and optimization of 
resources. A draft agreement was presented as well as a handout of questions and answers. No action 
would be taken at tonight’s meeting. 


If the ORS 190 agreement moves forward, both Boards will hold the month of September open to 
allow for public comment as well as conduct two public meetings to accept additional 
comment and consider adoption of an ordinance approving the agreement.
Presentation of the Agreement by the General Managers


Lee Moore began by providing the history of the draft agreement that begun about four years ago. 
Initially, there had been relationship issues and existing distrust from the group requiring quite a bit of 
discussion. The analogy used was similar to a prenuptial agreement where the one or two of the 
parties desired certain terms and conditions prior to forming a common bond. Once this concept and 
toxicity was eventually removed from the discussion, much progress had been made, relationships 
improved, and the draft document condensed. Wade Hathhorn ran point and did an excellent job of 
incorporating all input and reducing content into this final draft. With CRW’s four new 
commissioners - two of which were assigned to the ORS 190 - discussions proceeded without 
baggage and from a fresh set of eyes.   This agreement was still subject to change based on additional 
input and public comment. 

Wade Hathhorn said the final version of the document had been based on trust, with recognition that 
both entities had essentially same purpose – providing drinking water and serving the 
customer effectively and as efficiently as possible. Additionally, CRW and SWA shared a common 
source of water, the Clackamas River, and SWA had an existing intergovernmental agreement to 
purchase wholesale water from CRW.

Key Highlights from the ORS 190 Agreement:

Article 1 & 2:
This language was general housekeeping items and definitions.


Article 3:

Outlines the General Powers of the ORS 190 entity. This language was taken directly 



from the ORS 190 statute. There were several legal ways to form entities under 




statute.




One of the questions asked was, ‘Does this Commission, with its vested powers, have 




the right of an Authority?’ CRW faces potential annexations and withdrawals from 




adjoining cities like Milwaukie and Oregon City.  There are financial implications as 




well ramifications for the loss of customer base. One option towards boundary 




protection under the ORS 190 arrangement was to ask a judge or perform what has 




been called a “validation process.” The problem was this process was costly, risky 




based on the uncertainty of a judge’s decision and may not be the best political 




approach with the other outlying cities since taking this action could be perceived as 




undermining the legal authority given to cities. Therefore, CRW and SWA backed 




off from this approach and instead proposed to create intergovernmental agreements 




(IGA’s) with adjoining cities for service boundaries. This was the focus and the idea 




of the Authority or boundary protection was embedded under this article.

Question:

Is there anything prohibiting the extension of Authority status to the 190 Commission 




as a whole? Does this ORS 190 arrangements provide the protection CRW desires or 



are additional required?

Hathhorn Response:  No, but it may require legal review. From his perspective he couldn’t see a 



judge stepping in to this situation without a precedent in place. However, there are 



several precedents in place for cities with rights to do what they require for urban 



growth planning including annexations and forced withdrawals for districts. For a 



judge to make a decision to override the cities would have been difficult. Pursuing 



this path had high cost and low certainty for the CRW and SWA. A more prudent 



approach was have discussion with these cities, determine their plans and agree on 



boundary locations that support urban growth plans.
Moore Response:  Moore and Hathhorn had met with the City of Oregon City (OC), South Fork 


Water Board (SFWB) and their respective lawyers.  From his perspective, the meetings 


had been very productive. Moore and Hathhorn had made it clear to there was no 



intention to operate in the OC/SFWB service area unless there was agreement. Because 


CRW had a direct concern on where they invested funds; if it was not acceptable to OC 


and SFWB, no investment would occur. The idea or intent was to draft IGA’s with the 


Cities of Oregon City and Milwaukie. Both CRW and SWA Boards will receive a letter 


from the OC and SFWB attorney’s. They are concerned about the Authority issue; but 


felt they were able to determine what was within or outside the urban service areas. 


These discussions have taken a huge step forward. The parties would review their



respective areas and continue discussion to ensure everyone receives what they need. A 


joint engineering study was planned to support this endeavor. Additional discussion 


surrounded the Clackamas River. Because the River was a single
source of water for the 


region, additional partnerships, IGA’s, alternate sources and a joint intertie serving all 


entities may be included in future discussions.
 
Hathhorn: 
Of concern to CRW is currently, under statute, withdrawals can occur and in the transfer 


of assets the associated pipes have to go with these withdrawals to the cities. These are 


situations where there would be no related debt service. Those with debt service 



would be included in the transfer of assets. The problem was the useful life associated 


with the infrastructure made it very complicated. The City of Oregon City could 



say “this is not my problem,” however, to the City of Oregon City’s credit they have 


been open and willing to have discussions with CRW even though current law was more


favorable to cities. 

The litigation to conduct the validation process was estimated at $250,000 to 300,000 just to receive an opinion from a judge that may not be in our favor. Also, essentially by not conducting the validation process, if the ORS 190 arrangement is consummated, the burden of proof to show how this arrangement is harmful shifts to those parties who object and oppose such agreement. The longer this relationship was in place, it became increasingly difficult to demonstrate harm.
Article 4:
This article described the governance of the ORS 190 and established a Board of 



Directors. Other ORS 190 entities are set up so there is equal representation from the 


both Boards. CRW and SWA would each have three (3) representatives on the Board. 


Most general business would be under the concept of “majority rules” meaning that 


with the aforementioned representation someone would be required to be persuaded or 


the Board would need to negotiate to achieve a majority. A quorum would also require 


four attendees.

Article 5:
Outlined co-management between the two General Managers. The idea was to capitalize 


on 
the strengths and weaknesses between the two managers in administering the day-to-


day operations. This arrangement would be reviewed at a minimum of every three (3) 


years and allowed for a single General Manager if the ORS 190 Commission so desired. 


Currently, the entities complete an annual budget; this agreement allowed for a bi-annual 


budget, as well as truing up, and would require coordination between the two 



agencies.

Article 6:
Outlined warranties in typical legal contract language.

Article 7:
Outlined assets, funding and finance. The Commission owns no assets and cannot act 



independently.  Upon agreement, the ORS 190 does allow for the conveyance of 




assets as part of the budget process. Each body would pay for each entity’s services 



at cost; there would be no added fees or return. It also allows for separate SDCs. 




The Commission does have the authority issue revenue bonds but approval by 




both bodies would be required.

Article 8:
This section was tied to the portion in Section 3 regarding boundaries. There is very 



careful language regarding service area. Notices of annexation are shared. 




Communication is now shared between the two ORS 190 partners.


Article 9:
Outlined water rights and water supply. CRW has substantial water rights in the 




Clackamas River Water and a water treatment plant that has excess capacity. Through 



diligence and careful planning, there is an opportunity to sell this excess capacity. All 



participating members in the ORS 190 would have the option to purchase this water from 


CRW at cost. The AWWA cost of service model used by the industry allows for a rate of 



return to the cost of water; however, this model was really meant for private utilities. This 


rate of return did not apply to this ORS 190 agreement; water is provided to the 




partnership at cost. This clause was based on a philosophy that intergovernmental 



agencies are not in business to make profit or create a rate of return from one another 



in providing service to the public. Initially, this was part of the toxic discussion that had 



to be resolved. The wholesale rate charged by CRW to SWA, SFWB’s rate charged to 



CRW, along with the current rate of return from the Local Government Investment Pool 



- the only investment option for government agencies – was at only 0.04% (percent) and 



were used as examples. SWA would purchase water (2.5 million gallons) from CRW at 



cost and may also purchase additional water. Currently, there were no other buyers for 



the excess capacity.


Article 10:
This section (misnumbered to the rest of the document – will be corrected) identified a 




plan for capital improvement projects and could be approved by budget. Participation 



and ownership would be based on buying a portion of the capacity. Using the example of 



a pump station, the parties would split the costs based on the calculated percentage.

Article 11:
Outlined the process for accepting participating members. 


Article 12:
Outlined the process of dissolution should either party want to terminate the 




agreement. This was based on trust (not normal legalese) and no costs were associated 



with termination; however it was based on the knowledge of the problems and pain 



created by dissolution. 

Articles 13 to the End:
Outlined conditions for insurance, indemnity clause, dispute resolution 



and normal legal contract language. Nothing in the contract would relieve the parties 



from their due process under law. It does say the parties will try to work out issues prior 



to taking legal action.
Question and Answers for Board Members (handout provided)

Does the Commission have referendum authority? Could membership be challenged by a separate 
citizen group, as an example?


It is not granted under the current agreement; unless it is allowed by law. The formation of an ORS 
190 may not be subject to the same referendum laws as a separate partner or entity might be.  
It was 
not part of the discussion, but would be reviewed with information coming back to the Boards at a 
future meeting.
Next Steps

The most likely schedule to continue discussion was as follows:

· Allow for public comment

· Both Boards to schedule a first hearing/meeting to consider adoption of the ordinance anticipated in October and November.
· In the month of September, the public, Board members or any other interested parties could submit questions. The preference was to submit questions or comments in writing so that they could be collected, assembled and addressed at the first meeting in October. The General Managers would pass on any information the respective Boards should receive in advance.

Will the new entity have additional overhead; if so, what is the justification? Will we end up with 
three General Managers or locations? 


This intent was to administer business operations similar to NCCWC where there was a common 
interest and one of the General Managers represented the ORS 190. A buy and sell agreement would 
only address water concerns; but there are other concerns as well. The single body can collectively 
share resources and come to agreement on other issues. The overhead is so minimal it was difficult to 
measure. The strategic value gained for what both entities require is beyond the overhead, if any, 
would cost. The entities can also negotiate for goods and services at a different scale of economies 
and share equipment. Using the example of software, instead of each entity paying a $20,000 
annual 
maintenance fee, as well as fees for additional licenses, these costs could be shared There was also 
business continuity (should one facility suffer major damage, etc.). Also, this entity could not do 
anything without the Commission’s approval. The ORS 190 Commission would anticipate meeting 
quarterly and didn’t anticipate extraneous costs. 
Public Comment

Barbara Kemper, Ratepayer and North Clackamas CPO
Once the agreement is signed, is there anything that supports CRW becoming an authority? Is there any boundary protection offered in this agreement? 


The ORS 190 Commission will behave as though SWA’s boundary protection inures to CRW. 
In Article 8.3, a process is outlined for how the Commission will respond to challenges to boundary 
protection. In response to the comment regarding the City of Happy Valley, they have expressed 
interest in annexing CRW’s industrial area. This was a separate process from what is being talked 
about tonight. CRW may not have any control or interest in preventing this from happening. There 
is a draft agreement in place for CRW to provide water to these annexed service areas. 

Kemper indicated the North Clackamas CPO would object to CRW taking a stand about who 
served 
the CPO territory. 

CRW staff had not recommended to the Board nor had the CRW Board requested that Staff 
participate in these discussions between the Cities of Happy Valley and Gladstone. CRW did not 
intend to get in the middle of these discussions. CRW’s intent was selling water to residents that 
required water service within the CRW territory, whether these areas were annexed or not. Also, these 
annexations did not necessarily mean the Cities could provide water. For CRW, it was 
irrelevant on whether these annexations occur, providing that the District could continue to provide 
water service.
If possible, will CRW need to follow the rules that apply to Authorities and have a 7-member Board? 

No; there is no change to the individual Boards.
Could this type of agreement also apply to Oak Lodge Water District?

The NCCWC is completely separate and there was no crossover into this agreement. In theory, 

there was nothing to prevent OLWD asking SWA for a similar partnership envisioned 

with CRW. The ORS 190 can take on different forms as described under statute.
Cyndi Lewis-Wolfram, Ratepayer/President, (Unincorporated Milwaukie)
Ms. Lewis-Wolfram made comment on the discussion related to the question on whether referendums were allowed by the agreement.  She agreed with the comment made by Ron Blake. She thanked the two Boards for their work on the ORS 190 agreement and for completing this lengthy process.  
Closing Remarks

October 10 and November 14 were scheduled meeting dates to hear public comment on the ORS 190 agreement. The agreement would be posted on the website by tomorrow.




Ron Blake announced the Clackamas River Basin Council was having a fundraiser at Wichita Pub in Oregon City this coming Sunday from 5:00pm to 9:00pm. Fifty percent (50%) of the proceeds would be donated to the CRBC.
Meeting ended at 7:41 pm
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