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CLACKAMAS RIVER WATER BOARD OF COMMISSIONERS

REGULAR BOARD MEETING
 BOARD INDEX OF AUDIOTAPE
February 14, 2013
	COMMISSIONERS PRESENT:
	STAFF PRESENT:

	Larry Sowa, President
	Lee Moore, General Manager

	Ken Humberston, Secretary
	Carol Bryck, Chief Financial Officer

	Hugh Kalani, Treasurer
	Bob George, District Engineer

	Grafton Sterling

Absent:  Patricia Holloway
	Adora Campbell, Exec Asst to the Board

	
	CRW Employees: Adam Bjornstedt, Debra Branson, Donn Bunyard,  Rob Cummings, Suzanne DeLorenzo, Betty Johnson, Kham Keobounnam 

	
	

	
	

	VISITORS PRESENT (from sign-in sheet):
	


Brian Johnson, Mrs. Kalani, Barbara Kemper, Cyndi Lewis-Wolfram, Keith Miller, George Payne 

	
	


Agenda Item 1.0:
Call to Order 

The meeting was called to order at 6:00pm. – the pledge of allegiance was recited.

MOTION:

Ken Humberston moved to approve the agenda as presented. Hugh Kalani seconded 




the motion.

Sterling asked to pull agenda item CA-2 related to acknowledging accounts paid and payroll from tonight and 
future consent agendas. 


Amendment was accepted.


Holloway had requested actual legal invoices from Phillips Law Offices since April 2012. Staff had provided 
access to these invoices through December 2012 with the exception of information that required 
redaction. She had yet to come and receive these invoices. Any invoices since this time had been provided 
on a monthly basis. 


Sterling said staff should provide unredacted invoices – specifically the Nixon invoice for $27,000 as Holloway 
had 
requested. 


Sowa said the Board could receive a legal opinion on what can or cannot be redacted. 


Humberston said the Nixon bill had been paid because of the board conflict relating to the County’s decision on 
board appointments and attempted dismissal of the General Manager. Counsel had advised this information 
related to current litigation and should be redacted. Whatever prior history, the Board needed to move on.

MOTION CARRIED 3-0-1



Ayes:

Humberston, Kalani, Sowa



Nays:

None



Abstentions:
Holloway



Sterling was not heard to vote on this motion.
Agenda Item 2.0 
Public Comment

None
Agenda Item 3.0 
Approval of a Contract Amendment for Legal Services

MOTION:

Ken Humberston moved to approve a contract amendment for legal services as 





presented. Hugh Kalani seconded the motion.

Holloway was concerned the Board had not instructed staff to draft a modification to the Phillips Law Offices contract. Also, her agenda request was to review a process for legal services. The information provided on average salaries for legal services was not applicable to her request. She believed the Board should solicit proposals for legal services as she was not satisfied with the current attorney’s performance. The contract did not benefit the ratepayers and she would vote against the amendment.
Kalani’s response was there were considerable savings, at least $60,000/year, by placing legal services on a retainer.  This would improve internal controls for legal services from the original contract and give the Board oversight of these expenses, saving money for the ratepayers. 
Sowa indicated that by taking this action would require staff to notify the Board President prior to using legal services in order to keep legal costs down.

The discussion continued on the amendment for not utilizing a guaranteeing cap or maximum limit. No having this did not align with current Board policy and required more thought. 

Moore clarified legal counsel fees under the general work assigned under this contract would be paid at the retainer rate of $8,000/month and legal services not included in this retainer would be charged at a rate of $250/hour. 


Barbara Kemper, Ratepayer

Kemper was not clear on what qualified as a ‘general legal expense’ under the contract.

Moore said general legal services included matters such as water, water rights, employment and real estate. 
Specific exclusions were stated on subsequent pages of the agreement.


Cyndi Lewis-Wolfram, Ratepayer


Lewis-Wolfram looked for language on the balance of the retainer fee if legal counsel was not used and did not 
see it. She wondered if CRW should use the term payment instead of the term retainer. It appeared CRW 
reduced Phillips Law Office overall rate and put the responsibility on the Board on how legal services were used. 
The previous Board actions to approve invoices were to redact information as required. When the contract 
expired, she encouraged the Board to look for alternative legal counsel to see if additional costs could be saved.

The retainer is used as payment and the Board’s intent was to reduce the retainer even more under the present 
contract. At six months costs would be reviewed. The present contract was open-ended. Mr. Phillips was still 
required to produce invoices. 


MOTION CARRIED 3-2



Ayes:

Humberston, Kalani, Sowa



Nays:

Holloway, Sterling



Abstentions:
None

Agenda Item 3.0:
Adopt Resolution 06-2013:  Approving the Annexation of Territory (City of 


Johnson City) into the Jurisdictional Boundaries of CRW

MOTION:
Ken Humberston moved to approve resolution 06-2013 approving annexation of Johnson City into the Clackamas River Water service boundary, property Tax Lots 00100, 00101, 00102, 00103 and 00104 assessors Map #22E08DD.  Hugh Kalani seconded.

Holloway appreciated the Board was taking action on this issue of annexation into the District.


Sterling wanted information on how much this action would cost the ratepayers. There need to be an accounting 
of the property, the status of the infrastructure and what CRW has invested in the property. 


Brian Johnson, Customer


In response to Sterling, CRW did not take care of Johnson City’s infrastructure; CRW was only connecting to 
their master meter similar to an apartment complex. 

MOTION CARRIED 3-2



Ayes:

Humberston, Kalani, Sowa



Nays:

Holloway, Sterling



Abstentions:
None

Agenda Item 4.0:
Appoint Budget Committee Members



MOTION:

Ken Humberston moved to nominate Gary Kerr, Dave McNeel and Barbara Kemper to the 
Budget Committee. Hugh Kalani seconded the motion.

AMENDMENT TO MOTION:
Patricia Holloway moved to amend the motion to nominate Barbara Kemper, 
Warren Mitchell and Dave McNeel to the Budget Committee. Grafton Sterling 
seconded the motion.


Amendment was rejected by the motioners.


Cyndi Lewis-Wolfram, Ratepayer

The maker of the motion should be able to reject, based parliamentary procedure. She encouraged the passing of the original motion to nominate Gary Kerr and Barbara Kemper who have been helpful to the budget committee in the past. With the remaining recommendations, Mr. Mitchell’s resume indicated a TCO and she asked for more information. 


MOTION WAS WITHDRAWN

MOTION CARRIED 3-2



Ayes:

Humberston, Kalani, Sowa



Nays:

Holloway, Sterling



Abstentions:
None

Agenda Item 5.0:
Resolution 8-2013:  Amending Board Policy Section 6.2 & Suspending 


Section 1.8 (k) 

MOTION:
Ken Humberston moved to approve Resolution 8-2013 Amending Board Policy Section 1.8 (k) and Section 6.2 as presented.  Hugh Kalani seconded.

The intent for amending this policy was to have a policy where Board members would be prevented from making 
direct contact with vendors with whom CRW had contracts. This had created difficulty for the District and staff. 
CRW had a “Council-General Manager” form of government and the board members 
should act responsibly, act 
as a group and not act outside that construct. Insurance was one example. This 
was not a ratepayer issue, 
but rather a Board governance issue and a first and second reading was not required.


Holloway objected to this resolution. The way it was written prevented the Board from holding discussion with the 
auditors. Board policy was the charter of the District outside State statutes. This policy was there to allow the 
public to provide input and transparency should be encouraged. An issue related to “prior restraint of free 
speech’ had arisen against Mr. Mitchell, and the appellate court agreed to hear this appeal. 

Sterling commented if the Board wanted to amend the current Board policies, perhaps they should wait on the 
final decisions for the motions filed in the Court.

Humberston said there was nothing in this amendment that prevented the Board from reporting a crime and 
members should do so. What the Court ruling was on a case may not apply and as far as information requested, 
the General Manager could provide it. The primary issue was the Board should function as a Board and 
members should not act independently from the Board. This resolution was meant to stop Board members from 
acting outside their scope of responsibilities.

Cyndi Lewis-Wolfram, Ratepayer


She did not believe there was an obligation for an individual to report a claim to the insurance company rather 
than the entity.


MOTION CARRIED 3-2



Ayes:

Humberston, Kalani, Sowa



Nays:

Holloway, Sterling



Abstentions:
None

Agenda Item 7.0:
Financial Report


Accounts receivable aging was at $173,613.00 $37,000 and $37,000 less than November; cash and investment 
position was at 8.8million (LGIP and checking) this doesn’t include interest in LGIP. Budget to actual for FY 13 
was at 50% into the budget year and the graph indicated CRW was relying on 100% water revenue. Comparing 
last year, revenues and sales were up between 6-8%. Second quarter line-item review:  Budget categories had 
not been exceeded. Large, unanticipated costs:  An addition $20K for the Carbon Study, Contract work (paving, 
phones system repairs, website service, temporary assistance in FACS department due to vacancies), Dues and 
Memberships – Regional Water Providers Consortium dues were over budget $3,092 and insurance costs were 
greater than the budgeted amount. To offset these expenses staff had not renewed the GFOA financial 
modeling, building and grounds maintenance was limited and we changed to a lower cost janitorial service. 
Additionally, training activities had been reduced for the OMFOA fall and spring conferences. Other expenses 
like AWWA recertification training, some contract work would occur in the 2nd have of the calendar year. Legal 
expenses had been reduced significantly below 50% of the budget. Noted Items:  Redland Road main breaks 
created additional costs in many of our budget categories, the cost of the special election was $17,000 and 
capital outlay issues required unexpected repair and replacement.

Holloway requested an annual accounting of the SDC reimbursements and improvements. 

Bryck said the split was a 70/30% and these fees and charges would be shown on the website. The annual 
accounting for SDCs could be found in the Comprehensive Accounting and Financial Report (CAFR) and if all 
the CIP budgeted funds were spent this year, CRW would be down to less than $1million, about $500,000, in the 
SDC fund. SDC monies had been spent on CIPs and debt service. 

Agenda Item 8.0: 
General Manager’s Report

a. Oregon Water Utilities Council:  Staff attended the OWUC meeting. There were three key pieces of legislation related to water being introduced in the legislative session. A copy of the Governor’s recommended budget for the Oregon Water Resources Department (ORWD) was attached. The plan was to continue to remove General Fund monies and create more revenue on paid fee basis. This has been endorsed by the OWUC. 15 New positions were being proposed based on this fee system. Metro Brown Bag Meeting: provided a forecast for 2035 population. COOP Plan – CRW received a grant from the federal government to execute this plan in the event of an emergency in our services area. New Board Orientation – the orientation was held for new board members to review District issues and provide a tour of the water treatment facilities. Beavercreek Telephone Coop:  Moore met with BCT and mutual attorney’s to discuss each party’s area of interest and arrived a tentative resolution was reached. BCT would forward copies to CRW of their final draft of an agreement. Once complete, both Boards would be presented the draft agreement.  CRW Website Meeting:  the website had been revised and the plan was to provide an overview to the Board at a future work session in March. Any recommendations would be presented to the Board. Communication Devices: CRW’s wireless provider could no longer support the current cell phones/equipment. Requirements and vendors were being reviewed. A selection would be made by the end of March. CRW had 25 cell phones currently. Water Audit update: per OWRD, CRW was required to conduct a water audit. Staff chose to develop the first pilot segment and test the Meyer’s Road Pressure Zone. This pilot phase was nearly complete. Water Quality Issue – Loder Rd: a customer contacted CRW who was concerned about quality issues at his residence. A significant amount of staff time and effort had been spent to attempt to identify the issues. His bill has been adjusted to compensate for the quality; but this issue was still being addressed. Benchmarking Study: There were four elements to the study by FCS – 1) revenue requirements; benchmarking study; cost of service model; wholesale rate review/analysis. Additionally, two or three separate meetings would be held for the Board. Insurance documents:  The policy documents had been finalized and were available. Premiums amounts had been paid and the longevity credit paid to CRW by SDAO. Main breaks on Redland Rd:  Two breaks had occurred and staff was working on design, repair and a long term solution. Water Loss was ~ 337,000 gallons of water.

b. Commissioner Requests:  rate study, indices of the video minutes where these had not yet been posted and were encyclopedic in length, personal manual and policies.

Holloway asked if the default extension set to expire on December 31st, 2012 had been extended. 

Moore said it had been extended and, if requested, the Board could receive a copy. 

Consent Agenda Item CA-1:  Operations Report - Update on Emergency Management/UASI Grant
CRW had received grant money to create a Continuity of Operations Plan (COOP) for the District in case of emergencies. This covered natural disasters and man-made emergencies. The plan assessed the risk and vulnerability in an emergency situation and the biggest anticipated risk for the region was the Cascadia Fault for an earthquake. This plan included coordination with the State’s incident command system and the National Incident Management System (NIMS). CRW was NIMS-compliant as a District and had set up an action plan last year. CRW was also a participant in the regional disaster preparedness organizations and the County’s emergency management coordination.  The grant money received by CRW had to be passed through the County. CRW also had mutual aid agreements with regional providers such as Oregon Water/Wastewater Agency Response Network (ORWARN), Clackamas County and Cooperative Public Agencies of Washington County. 
The District would be in receipt of a donation of emergency equipment from the Urban Area Security Initiative Grant (UASI) funds that included an emergency water purification system and a hydraulic and gas saw package.
Staff was requesting the Board acknowledge this equipment identified in Exhibit A. 


MOTION:

Ken Humberston moved to acknowledge receipt of the emergency preparedness 
equipment identified in Exhibit A. Hugh Kalani seconded the motion.


MOTION CARRIED 4-0-1



Ayes:

Holloway, Humberston, Kalani, Sowa



Nays:

None


Abstentions:
Sterling

Consent Agenda Item CA-2:  Acknowledgement of Gross Payroll and Accounts Paid – January 2013

This item was removed from the consent agenda as a separate item to approve.

Holloway and Sterling asked for all future items to be removed from a consent agenda to vote on them 
separately.


MOTION:

Ken Humberston moved to approve agenda item CA-2. Hugh Kalani seconded the 
motion.


MOTION CARRIED 3-2-0



Ayes:

Holloway, Humberston, Kalani, Sowa



Nays:

Holloway, Sterling



Abstentions:
None

Commissioner Business

Agenda Item 10.0
Commissioner Assignments and Reports 



Kalani received an invoice from the Portland Tribute where an ad had been place by a Commissioner. 
The bill 
would be taken care of by the Commissioner.

The investigative report by Tamsen Leachman authorized by the Board in response to complaints against two 
Commissioners by a CRW employee was given for the purpose of determining whether the Commissioners were 
acting within the course and cope of their duties. The Oregon Tort Law requires the entity to assume defense 
costs for Board members in this circumstance. The report stated that Sterling was acting within his duties as a 
Board member. Holloway said Dean Phillips had declared a conflict of interest in this matter. 


MOTION:

Patricia Holloway moved that the Board of Commissioners authorize Grafton Sterling to 
retain legal counsel at CRW’s expense to represent him in the BOLI complaint filed by 
Vance Voyles and in the Oregon Tort claim. Grafton Sterling seconded the motion.


Cyndi Lewis-Wolfram


If the Board decided to look into this and represent Commissioner Sterling, she suggested taking a look at a 
fixed fee for legal expenses. As a ratepayer, she was suspicious about this particular issue. She didn’t’ believe 
paying for this was required.


Barbara Kemper, Ratepayer


As a Ex-Commissioner, her recollection from the report was there was one minor incident related to the 
BOLI 
complaint while Sterling was a Commissioner. Most items cited in the report took place prior to his becoming a 
Commissioner. If there were to be defense costs it should be limited to this one issue. 

RESTATED MOTION:
Patricia Holloway moved that as the independent investigator determined that Commissioner Grafton L. Sterling has not acted outside the course and scope of his duties relative to the Vance Voyles Bureau of Labor and Industries (BOLI) complaint and  the Tort complaint against Commissioner Sterling that 1) Clackamas River Water Board of Commissioner authorize Commissioner Sterling to retain legal defense representation of his own choice to be paid by CRW at a rate not to exceed the hourly rate paid to CRW legal counsel relative to the Vance Voyles BOLI complaint and Tort complaint but in no case no more than $300/hour and 2) that the CRW Board of Commissioners acknowledges the conflict of interest between Commissioner Sterling and CRW as declared by CRW General Manager, Lee E. Moore and Legal Counsel Dean Phillips and 3) the CRW Board of Commissioners agrees that due to the conflict of interest CRW and its agents, employees and representatives shall not be privy to its work product under attorney client privilege produced by legal counsel representing Commissioner Sterling. Grafton Sterling seconded the motion. 
Moore indicated CRW had a legal opinion from Phillips that should the Board elect to provide Commissioner Sterling with representation that counsel would be appointed by CRW. The Tort Claims Act indicates the Board has this authority. The prior Board indicated this issue would be picked up again and it was discussed here. The motion as stated goes beyond the legal advice that CRW received.


MOTION:

Ken Humberston moved to table the motion to the March meeting. Hugh Kalani seconded 
the motion.

MOTION WAS TABLED 3-2-0



Ayes:

Holloway, Humberston, Kalani, Sowa



Nays:

Holloway, Sterling



Abstentions:
None


Humberston didn’t see the urgency and recalled this matter was brought forward at the November or December 
agenda and requested its removal. As the Chair Sowa requested, the Board needed time to review this matter.

Reimbursements:  In response to Holloway, Humberston received reimbursement for the Board Orientation and 
if it was inappropriate requested staff to confirm and verify per Board Policy. If required he would reimburse 
the District for the $50.00. Also, in response to discussion he recalled that on June 14, 2012, the commissioner 
reimbursement form was amended to reflect Board action and an amended form was not required.
Commissioner Business

Agenda Item 10.0
Commissioner Assignments and Reports 



Brian Johnson 

Mr. Johnson asked Commissioner Holloway if she would resign her position and save the District the $17,000 
fee for another election.
MEETING ADJOURNED at 8:23 pm
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