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CLACKAMAS RIVER WATER BOARD OF COMMISSIONERS

SPECIAL BOARD MEETING
 BOARD INDEX OF AUDIOTAPE
January 15, 2013
	COMMISSIONERS PRESENT:
	STAFF PRESENT:

	Larry Sowa, President
	Lee Moore, General Manager

	Ken Humberston, Secretary
	Carol Bryck, Chief Financial Officer

	Hugh Kalani, Treasurer
	Adora Campbell, Exec Asst to the Board 

	Patricia Holloway
Grafton Sterling 
	Bob George, District Engineer
CRW Employees: Adam Bjornstedt, Donn Bunyard,    Rob Cummings, Suzanne DeLorenzo, Karen Holzgang,                        Kham Keobounnam, Karen Sype 

	
	

	VISITORS PRESENT (from sign-in sheet):
	


David Blair, Cyndi Lewis-Wolfram, Warren Mitchell, Pat Russell

	
	


Call to Order 

The meeting was called to order at 10:30am. 
Treasurer Kalani received an email by a Board member and referenced a portion of it he found offensive towards staff. It accused Ms. Bryck of incompetence and misrepresentation. These comments should not be included in an email and felt she deserved an apology from this Commissioner. Copies of the email were handed out to the Board.

Holloway had supporting documentation regarding the amount of arithmetic errors made by Ms. Bryck. If there is 
a complaint against a public official or employee it should be addressed in executive session unless the 
subject of the complaint requests an open hearing. She suggested Kalani research public meetings law.

President Sowa said his understanding the point Kalani was making is that Holloway had made an accusation 
against Ms. Bryck in a public form – email communications – and complaints should only be addressed in 
executive session.


Commissioner Humberston said the email was address to him and he had forwarded it on to the rest of the 
Board and the General Manager. Any complaints against staff should be addressed to the General Manager. It 
was an improper, unfounded accusation. Her complaint regarding the insurance application(s) addressed a 
‘typographical error’ and it was corrected. The insurance companies had reviewed the submitted applications 
during their due diligence process and had no complaints.  The real ‘arithmetic error’ was the ‘alleged 
$5,100,000’ has not having been properly reported; when in fact the expenditure of funds from CRW Reserves 
for projects approved by the Board is not considered to be deficit spending -  another allegation that was made. 
He supported Kalani’s comment that a Board member making an accusation against staff is improper and if a 
Board member had a specific complaint about staff’s performance it should be directed the General Manager. In 
his opinion, an apology should be made to Ms. Bryck. 

Sowa recommended this issue be referred to the General Manager. If he determined there was a problem, an 
executive session could be held.

Budget Calendar – Item #1

Ms. Bryck provided a budget calendar to the Board with the budget committee meeting dates agreed upon at the 
January 10, 2013 regular board meeting.

Retainer for Legal Services – Item #2

The Board had asked Moore to contact Mr. Phillips to discuss the subject of a retainer. Mr. Phillips was willing 
to have this discussion. 


Holloway said her understanding from the Local Contract Review Board Rules for placing legal counsel on a 
retainer may require a personal service agreement subject to a comparative 
solicitation process rather than a 
competitive bid. She was unaware of the Board request to discuss a retainer with Mr. Phillips.

Sowa said discussion of a retainer was the first step to help minimize legal costs.


Humberston said the Board did not have to go out for bids on legal counsel. The Board could hire any legal 
attorney they desired and it was at the Board’s discretion.

Sterling Request:  Unredacted Billing Information for Ck #77540 – Phillips Law Office – Item #3
Holloway Requests:  Legal Invoices to current – Item #4


Staff’s recollection was Commissioner Sterling requested billing information for the payment made to Phillips 
Law Offices for legal services.


Sterling recalled requesting the actual legal invoice supporting the $19,000 dollar amount. Moore said the billing 
information was provided under #9 in the packet handed out. 

Holloway wanted the actual invoice; the information provided did not seem to satisfy Sterling’s request. In 
addition, the legal information provided under Item #4 did not satisfy her request.

Sterling referenced a template from a billing statement from Mr. Nixon, Moore’s personal attorney to show the 
type of information he was requesting.


Humberston said Sterling’s allegation was incorrect; Mr. Nixon was not the personal attorney for Mr. Moore. Mr. 
Nixon had represented the interests of CRW during that time period and this had been recognized by the Court 
in addition to the illegal meeting that was held. Sterling asked for the documentation to support this.


Sowa suggested Staff provide the legal information requested by Holloway and Sterling.


Humberston asked if the appropriate information would be redacted. Moore said what had been provided in the 
packet redacted information from the actual invoices sent by Mr. Phillips.


Public Comment – Cyndi Lewis-Wolfram, Ratepayer


Ms. Lewis-Wolfram recalled the prior Board making a motion for providing copies of redacting legal invoices.

In response, Holloway said the record would show Ms. Lewis-Wolfram’s statement is incorrect. Based on 
‘pecuniary interest’ relative to legal services, Commissioners Humberston and Kalani may have a conflict of 
interest. Outside of Moore’s legal bill that had been paid, there had been no legal bills paid on behalf of Holloway 
and Sterling. 


Holloway would be submitting to the Supreme Court, a transcript of the court hearing. Relative 
to this litigation, 
once Commissioner Kalani had an opportunity to review the transcript, he would see that the inclusion of Mr. 
Moore, as a party in standing, was only in connection with his employment at CRW and in no other way. She 
had reviewed Mr. Nixon’s invoice and understood why Sterling would want a copy.  Her review indicated over 
twenty (20) contacts between Mr. Phillips and Mr. Nixon, multiple contacts between Mr. Phillips, Mr. Nixon and 
Mr. Madkour and multiple contacts that included Mr. Moore. Therefore, relative to the litigation between 
Clackamas County and CRW, and since Mr. Nixon’s invoice was an unredacted document; she could find no 
reason for redacting the matching information on Mr. Phillips invoices. She was also concerned CRW may have 
paid Mr. Phillips legal costs in connection Mr. Madkour and Mr. Nixon.

Relative to Mr. Nixon’s fees, Humberston pointed out the Board had improperly removed this item from the 
General Manager’s informational report and took action by voting on it when it was not an action item on the 
agenda. With regards to Mr. Nixon’s representation, he clearly represented CRW in the case of the illegal 
meeting held by three in attendance. In addition, the bill was reduced by $2,000.00 as a result of question asked 
by President Sowa and it was in the scope of the General Manager purchasing authority to approve payments 
up to $50,000. Even if this approval authority was reduced to $30,000 as was suggested, the amount would still 
be within the General Manager’s authority. Mr. Nixon provided services to the District and has the right to be 
paid for these services. Had CRW not paid this bill, a claim would have been filed that would have cost the 
District considerably more money. 

Sterling asked for the document supporting the Board’s the engagement of Mr. Nixon services.


Humberston said in the absence of a full board, it was up to the General Manager to secure these services.


Sterling said the Board at the time consisted of Holloway, Sterling and Kemper. 


Humberston said there were not three Board members “in attendance” and to take action required a 
unanimous vote by all three. This had not occurred.


In response, Holloway said when the bill had been presented; Mr. Moore declared a conflict of interest. She 
would provide a verbatim transcript of this section of the meeting she had transcribed. From her review, she had 
documents supporting that this $50,000 limit was a contracting limit. The retention for legal counsel 
according to Board policy was not part of Mr. Moore’s contract. Referencing a portion of an email from Mr. Moore 
to Ms. Bryck, it said “…the Board majority has reaffirmed that the amount owing is within my signature authority 
as the General Manager and CRW PCO (public contracting officer) and is consistent with my employment 
contract.”  Holloway said at CRW, the Board is the PCO. Moore should be fully aware of this and it was 
discussed in a meeting with Moore, Phillips and Dan Olsen. Nothing has changed with the Local Contract 
Review Board Rules and she could document Moore was not the PCO. 

Humberston said under Board Policy – Functions of the Board, Section 1.3(A) (2), “By resolution the Board 
will designate itself as 
the CRW’s LCRB… to review contracts.” This did not make the Board the PCO. 


Holloway will provide the documentation to Humberston.

Sterling Request:  Billing Information for Ck #77444 – BOLD Planning Solutions – Item #5

Commissioner Sterling, in addition to the information received, was also looking for the scope of work – Exhibit 
E and Exhibit C.


Staff handed out this information to the Board.


In response to Holloway, Humberston referenced Board Policy, Section 2.7 (C) – Selection and Duties of Legal 
Counsel, “the General Manager or authorized staff has authority to seek legal counsel from CRW’s counsel as 
deemed advisable by the General Manager on matters relating to legal issues. Moore had acted within the scope 
of his authority under the Board’s own by-laws.

Holloway asked staff to provide copies of two resolutions:  Resolution 30-2008 and Resolution 21-2009. 
She referenced an excerpt from the later resolution, “…Whereas the CRW Board has adopted a resolution, 
Resolution 05-2008, 
designating the Board as the Public Contracting Officer (PCO) for Clackamas River 
Water.” This became effective in January 14, 2009 and was signed by President Lewis-Wolfram and Secretary 
Holloway. Referencing Board Policy Section 2.7 (C) she reread the portion read by Humberston and added, 
“Upon engagement of special counsel, the General Manager shall immediately advise the Board of such 
engagement.” Based on Mr. Nixon’s invoice, he would secured as special counsel on October 30, 2012, and 
there were three seated CRW Commissioners; even if there were one the General Manager was still required to 
notify the Board and this was not provided. Mr. Nixon stated he had been retained because CRW did not have 
access to legal counsel, however, the invoice indicated he had spoken to Mr. Phillips as well as Mr. Moore.  
Referencing the aforementioned email from Moore to Ms. Bryck, Moore said “Be advised that the majority of the 
Board has reconsidered its vote from the last scheduled Board meeting for Mr. Michael Nixon’s legal invoice. 
The bill has been revised downward by $1900.00. She also restated the portion she had already read early in 
the meeting. Her concern was the email seemed to indicate a non-noticed meeting where a vote was changed. 


Humberston again referenced Section 2.7 (C) where the General Manager was given authority to hire counsel as 
deemed advisable on matters related to legal issues.


Moore referencing the LCRB rules and Resolution 21-2009, under Section 2:  “The Board hereby delegates to 
the General Manager the authority to execute contracts, as defined in the CRW Local Contract Review Board 
Rules, up to the amount of $50,000. Any contract entered into by the General Manger under this delegated 
authority shall be included in the General Managers’ written report to the Board provided as part of a regular 
meeting of the Board.” The first regular meeting of the Board, when the new Commissioners took office, he 
provided the information in his General Manager’s report as required by the resolution.

David Blair


Mr. Blair asked if there was a copy of the contract with Mr. Nixon and if a copy could be provided.


Sowa said yes there was a contract; the document was a public record and a copy could be obtained.


Holloway said the Board had not received a copy of the contract with Mr. Nixon.


Holloways also said from Nixon’s invoice it was not until November 5, 2012, the petition for the declaratory 
judgment was filed with the Court. Up to this point, Mr. Nixon fees had already accumulated to an amount of 
$9,900. The filings of exparte motions with the Court were for protecting Mr. Moore’s employment with CRW. 
Since the motion to approve the payment failed at a public Board meeting, with the amount of $9,900.00 and 
the fact the Board majority reconsidered its vote; she did not understand how the vote could legally be reversed
without a noticed Board meeting.

After the regular meeting, Sowa had spoken to Moore and said he would not agree to pay for legal fees
charged 
for filing an injunction in court against two Board members. HE was fine with the rest of the payment because the 
District had been represented in Court by Mr. Nixon. Mr. Nixon had agreed to reduce the amount referenced.


Holloway said Sowa was not a board majority and outside a Board meeting, Moore was directed to make the 
payment. 


Humberston found it amusing the two Commissioners were complaining about a vote to pay for an attorney 
that was hired because the two Commissioners held an improper meeting, was upheld to be improper by the 
Court and had not followed their own Board guidelines. So, the amount of $27,000 had to be spent in a court of 
law to prove that a majority of the Board is three and not two and only two had attended the meeting. To make 
this a problem for the General Manager was ridiculous and the fact was they acted improperly. The Board policy 
allowed him to do this and it was supported by the resolution she distributed. The bill got paid for services 
rendered as it should have.

Holloway said the issue was being handled by the Clackamas County Commissioner who had been involved the 
whole time and it was their issue for appointing members to the CRW Board and absorbed all the costs for this. 
There was no need to involve Mr. Nixon expect to protect the interests of Mr. Moore. The judge stated Mr. 
Nixon…repeat of before. 



Sowa said the people who knew him, knew he didn’t like lawyers or people who act like lawyers. He assumed 
that some lawyer some day would have to argue this in court and solve the problem.

Sterling Request:  Billing Information for Ck #77456 – Wonderware, LLC – Item #6


MOTION:
Grafton Sterling moved that the check for $27,665.00 not be paid and that Mr. Nixon be 


directed to return the funds pending the deposition on the action in Judge Jones court as 


well as the Oregon Supreme Court as to the ruling with regards to the appointment by the 


Board of County Commissioners. 

Sterling said the money should be returned to the ratepayers.


Sowa ruled the motion out of order because they had moved on to the next topic.


MOTION FAILED DUE TO A LACK OF SECOND


Sterling requested Part 3 of Exhibit A and Section 4 (in the body of the agreement) – the license agreement 
update and Exhibit B.


Staff would provide this information
Sterling Request:  Random Drug Testing Program – Item #8

The information was provided. 


Sterling requested the original Operations Manual and Policies and Procedures:  Volume 1. 


Sowa clarified if he wanted a copy or the original.


Moore said the District would provide a copy of the manual; the District did not provide original documents.

Request for Information on Computer Purchases – Item #9

Humberston had referred Sterling’s email to the General Manager to provide the information. During the last four 
years, the total for computers alone was approximately $94,000 and including peripherals, software, upgrades 
and consulting totaled approximately $450,000. From his reading of the email, it appeared as though it was 
being alleged that $900,000 was being spent on computers. Since it was a lot of money, Humberston had asked 
for documentation. He was also informed by the General Manager that CRW had reduced the amount of 
servicers from 25 to 12 servers. 

Holloway said the numbers presented were not current they were through June 30, 2012. Her documents came 
from the accounts payable records and seem to total $512,000. She was wiling to provide her analysis.


Sterling asked why Humberston his information wasn’t provided to the Board. Humberston said it was provided 
in the packet. He wasn’t sure what the purpose of this request was.


Since there were now two sets of documents, Holloway suggested the amount be reconciled.

General Manager Contract and Addendum - #10

Sterling was questioning the validity of the General Manager contract since the signature of the previous Board 
President and the time element when it was executed may be in question.  Until this issue was addressed, 
supposedly in spring.


Since it had been alleged that Ex President Kehoe had left the District sometime in August by Holloway’s 
calculation, and the contract was signed on June 21, 2012 when the actually meeting took place which in and of 
itself constitutes a contract, this may be irrelevant. 

Sowa said the law was clear that when someone moves out of the District there has to be an action taken to 
remove them from the Board.

Holloway said this issue would be resolved but it was unfortunate Kehoe’s move out of the District was not 
established. The document produced does not echo the motion that was made. 


Sterling said when an elected official conceals an illegal action; there is no recourse except their removal from 
office. The court would decide this issue.

David Blair – Milwaukie


Because the document was not dated, the document was legally worthless. In addition, there was no 
confirmation where the signatures are legal. He felt this was an example of Mr. Moore’s sloppiness on contracts.

Insurance Applications


Holloway believed there was information that should have been included in the applications like revenue and 
expenditure and depreciation numbers was not provided. She requested the missing information and asked for 
an executive session to discuss other information.


 In response Bryck said it wasn’t this simple as her numbers presented. The amounts Holloway referred to in her 
document were taking from the audited financials in the government section. Operating expenses included 
depreciation; however, they did not include capital outlay. Revenue amounts also included the operating reviews 
but not other types of revenue. CRW’s response to the application included all revenue wit the exception for 
interest income. All expenditures were also included. Te amounts included were conservative and also did not 
include SDC revenue. In governmental accounting depreciation recorded differently and was not an 
expenditure item. The GASB 34 required CRW to account for their assets differently than before and in this case 
you include the expense.

Sowa asked from her information required an executive session. Holloway had a document that asked for the 
missing information. Sterling felt this constituted fraud against the insurance company that should be discussed 
in executive session. 

Humberston asked if Sterling was alleging fraud to constitute executive session. No answer was provided.


Holloway called a point of order asking Humberston to address the Chair. He repeated his question to Sterling.

Sowa clarified that an executive session was not allowed unless there were certain conditions.
Warren Mitchell
Referencing agenda item #4 an email from Lee Moore to Carol Bryck. He asked if there were minutes to review from the “illegal meeting.”  

No documentation was available.

David Blair

If there are inaccuracies in the insurance applications, there was no choice but to review the applications in case there was incompetence or fraud.

Sowa said CRW’s insurance agent of record had reviewed these applications and if there was any inappropriate or missing information it would fall under his role as our agent of record.
Commissioner Kalani apologized to staff for some of the statements and comments made by Board members tonight. He thanked staff for the continued good work.

MEETING ADJOURNED at 11:59 am
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